
CITY & COUNTY OF CARDIFF  
DINAS A SIR CAERDYDD 
 
STANDARDS AND ETHICS COMMITTEE:    21 OCTOBER 2014 
 
 
REPORT OF THE MONITORING OFFICER    AGENDA ITEM: 9 
 
HEARINGS PANEL DECISION & PROCEDURES 
 
  
 
Reason for this Report   
 

1. To notify the Committee of the Hearings Panel’s decision on a complaint dealt 
with under the Local Resolution Protocol; and to allow the Committee to consider 
whether its procedures require any amendment. 
 

Background 
 

2. Under its terms of reference (paragraph (i)), the Standards and Ethics Committee 
has responsibility:   
 
i) To hear and determine any complaints of misconduct by Members or a report 
of the Monitoring Officer, whether on reference from the Ombudsman or 
otherwise;  
 
And a Hearings Panel (sub-committee) has been appointed by the Committee to 
discharge these functions on its behalf. 
 

3. Complaints may be referred to the Hearings Panel by (i) the Ombudsman (under 
Part 3 of the Local Government Act 2000); or (ii) the Monitoring Officer, under the 
Local Resolution Protocol adopted by the Council (on 23/05/13, upon the 
recommendations of this Committee) to deal with relatively minor ‘member on 
member’ complaints. 
 

4. At its meeting on 23rd July 2014, the Committee was notified of the Hearings 
Panel’s determination in respect of a complaint referred to the Panel by the 
Ombudsman (case reference 201202666). 
 
 

Issues 
 

5. On 30th July, 8th September and 1st October 2014, the Hearings Panel met to 
consider a complaint referred to the Panel under the Local Resolution Protocol.  
The Hearings Panel’s decision, dated 3rd October 2014, is appended as 
Appendix A to this report, for the Committee’s information. 

 

 



 
6. The complaint was heard in accordance with the Local Resolution Protocol Panel 

Hearing Procedure (“the Local Resolution Procedure”, adopted by the Panel 
following the Committee’s approval at its meeting on 16/07/13), appended as 
Appendix B to this report.   
 

7. The Committee will note that the Hearings Panel found no breach of the 
Members’ Code of Conduct in this case, but decided to make a number of 
recommendations as a consequence of matters arising from the Hearing.  The 
Hearing Panel’s decision has been published on the Council’s website, as 
required under the Procedure. 
 

8. The Committee will note that the Local Resolution Procedure gives the Chair of 
the Panel considerable discretion to vary the procedure where necessary (please 
see paragraph 6.1 of the Procedure); and in this case, the procedure was varied, 
with the consent of the parties, in the manner set out in the Hearings Panel’s 
decision, paragraph 2. 
 

9. The Committee is recommended to note the decision of the Hearings Panel set 
out at Appendix A; and to consider whether the Local Resolution Procedure 
(Appendix B) requires any amendment. 

 
10. The Committee may also wish to consider the Procedure for Hearings referred to 

the Committee by the Ombudsman (“the Ombudsman Referrals Hearings 
Procedure”, approved by the Committee on 20/03/12), attached as Appendix C.  
However, Members should note that the procedure for this type of Hearing is 
subject to the legal provisions of the Local Government Investigations (Functions 
of Monitoring Officers and Standards Committees)(Wales) Regulations 2001.  
Further advice will be provided at the Committee meeting on any specific issues 
of concern in this regard. 

 
 
Legal Implications 
 
The relevant legal implications are set out in the body of the report. 
 
 
Financial Implications 
 
There are no direct financial implications arising from this report. 
 

 
 

 

 



RECOMMENDATION 
 
The Committee is recommended to: 
 

1. Note the decision of the Hearings Panel appended at Appendix A; and 
 

2. Consider and comment on whether any changes should be made to the 
Hearings Panel’s procedures (Appendix B and or Appendix C), and instruct 
the Monitoring Officer accordingly. 

 
 
Marie Rosenthal 
County Clerk and Monitoring Officer  
14 October 2014 
 
 
Appendices 
 
Appendix A  Hearings Panel’s Decision 03/10/14 
Appendix B  Local Resolution Protocol Panel Hearing Procedure 
Appendix C Procedure for Hearings (Ombudsman’s Referrals) 
 
 
 
Background Papers 
 
Standards & Ethics Committee report ‘Hearings Panel’s Determination of Public Services 
Ombudsman for Wales Case 201202666’ dated 23rd July 2014 
 
Standards & Ethics Committee report ‘Local Resolution Protocol’, dated 16/07/13; and minutes 
thereof; 
 
Standards & Ethics Committee report ‘Proposed Amendments to the Procedure for Dealing with 
Allegations Made Against Councillors and Referred to the Standards and Ethics Committee’ 20/03/12; 
and minutes thereof 
 
Local Resolution Protocol, Council report 23/05/13 
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COUNTY COUNCIL OF THE CITY & COUNTY OF CARDIFF            

STANDARDS & ETHICS COMMITTEE 

HEARINGS PANEL                                                                      REF: CDC 23 

Held at County Hall on 30 July, 8th September and 1 October 2014 

Independent Panel Members: - Richard Tebboth, Chair 
                               Dr. James Downe 
                               David Hugh-Thomas        
 
1. Background 

A Complaint was made by Councillor Paul Mitchell against his fellow ward Councillor 
Neil McEvoy.   

The Complaint was received in the first instance by the Monitoring Officer who held 
discussions with both councillors.  When it became clear that the matter could not be 
resolved informally, it was referred to the Standards & Ethics Committee.  The 
Committee in turn established a Hearings Panel to deal with the matter, under the 
Local Resolution Protocol agreed by the Council on 23rd May 2013. 

2. Procedure 

The Procedure for Hearings is set out in the Local Resolution Protocol Panel Hearing 
Procedure agreed by the Standards & Ethics Committee. 

Considerable discretion is afforded to the panel to vary the procedure.  In this 
instance the procedure was varied, with the consent of the parties, in the following 
respect: 

• The requirement for the parties to submit written summaries, as set out in the 
procedure was waived.  The complainant had submitted an e-mail setting out 
his areas of concern, accompanied by copies of Twitter and Facebook entries; 
these were seen in advance by the respondent. 

• Initial Hearings, for the purposes of establishing the facts, were held in 
camera rather than in public, with each party in turn rather than together. 

• The Hearing Panel was arranged for the 23 July but was postponed at the 
request of Councillor McEvoy to the 30 July 2014 .The Panel resumed on the 
8 September to determine the matter but Councillor McEvoy did not attend. At 
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the request of Cllr McEvoy the Hearing Panel reconvened on the 1 October 
2014. 

3. Findings of Fact 

The factual evidence comprises of paper copies of entries on social media, namely 
Twitter and Face book, provided by the complainant.  The respondent accepts that 
these are accurate copies and that he was responsible for entries attributed to him. 

4. Did the Member follow the Code? 

The Complainant alleges that comments in the Social Media by the respondent 
breached sections of the Code, as set out in the document headed ‘Complaint        
Ref:CDC23 Councillor Paul Mitchell v Councillor Neil McEvoy’ and divided into 
Sections Numbered 1 – 14. 

The respondent maintains that the Social Media entries were all fair comment and 
that, as expressions of political opinion, were in any case protected by Article 10 of 
the European Convention on Human Rights. A Panel has considered these matters 
and has reached the following conclusion. 

The majority of the Social Media entries are indeed expressions of political opinion 
and are permissible as such.  Many are similar to comments previously referred to 
the Public Services Ombudsman for Wales, which were found not to constitute a 
breach of the Code.  The complainant has suggested that, as a Member of the 
Council, the respondent should be under an obligation to represent fairly the policies 
of the Council.  Definitions of fairness are debateable and it is an accepted part of 
political life that opposing parties will put different interpretations on the same 
policies; they are entitled also to question what may happen, rather than accept what 
is supposed to happen.  For this majority of social media entries, therefore, we are 
satisfied that there is no breach of the Code. 

We have considered also whether the sheer volume and persistence of comments 
may constitute bullying or harassment in its own right.  We have come to the 
conclusion that this is not so.  The evidence before us is of a style of doing politics, in 
particular oppositional politics that can be indiscriminate in its application.  It may not 
always be dignified or indeed reasonable, but it is not unprecedented in political life 
in the UK and it must be accepted. 

We do, however, have concerns over some aspects of what is before us.   

Despite the protection afforded to political comment by Article 10 of the European 
Convention on Human Rights, there is a line to be drawn between political and 
personal comment (as noted by the Ombudsman in her decision letter of 6th 
February 2014 concerning comments which were ‘disrespectful, offensive and 
unnecessary and do not appear to be made in any political context’). 
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While that line may not have been crossed in the evidence before us, there are 
examples close to the line. 

We view with concern the making of public accusations against individuals, without 
any independent determination, on matters which may constitute misconduct or 
crime.  One such accusation is made against a named Councillor, another against 
an individual referred to as ‘a Labour activist’.  If such accusations have substance, 
they should be referred to the proper authorities for due process and, if appropriate, 
a fair hearing.  Public comment of this kind may jeopardise due process and 
fairness, and may create the impression that accusations are made to gain party 
political advantage.  This may in turn bring into disrepute the maker of the 
accusations, and the office which he occupies. 

We view also with concern comment on any individual cases, concerning family 
disputes and child protection concerns, which have come to the notice of the 
respondent in his role as the Ward Councillor.  Although the respondent claims that 
he has taken reasonable steps to conceal individual identity, there will be a risk that 
some local people could identify those concerned.  In one case, concerning matters 
of child protection, the respondent claims that he had no option but to go public 
because he had been frustrated in his attempt to raise justified concerns in more 
conventional ways. 

As an elected Councillor, the respondent enjoys considerable access to, and right of 
audience with, senior Members and officers of the Council, the Police and other 
Public Bodies.  If he is not satisfied with responses received there, he has access 
through political channels to national politicians and to government ministers to raise 
concerns.  We also fear that discussion of these matters in public settings and the 
adoption of an adversarial approach may militate against the best interests of those 
individuals he seeks to represent.   

 

We have considered whether any of the evidence constitutes a breach by the 
respondent of his obligations under the Code of Conduct not to disclose confidential 
information or information which should reasonably be regarded as being of a 
confidential nature. Whilst we consider there has been a risk of this, after careful 
analysis of the evidence before us we do not on balance find a breach of the Code 

However the Local Resolution Procedure (Section 11.1.b) provides for the Panel to 
make recommendations as a consequence of any matters arising from the Hearing, 
and this we propose to do. 

 

We recommend that:- 
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• The respondent should avoid gratuitously disrespectful, offensive and 
unnecessary personal comment; 

• The respondent should exercise greater caution about, or refrain from, making 
or repeating public allegations against individuals without independent 
determination of misconduct or crime. 

• The respondent should exercise great care when publishing matters relating 
to individual family circumstances so as not to breach his obligations in 
relation to confidential matters  

5. The Written Decision 

A copy of this written decision shall be published on the Council’s web-site.  A copy 
shall also be sent to the Public Services Ombudsman for Wales. 

 

 

Dated: Friday 3 October 2014  
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